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1. Introduction  

1.1 This Statement considers the Guidance on Decision-Making for Northern Ireland Departments 

during the period for Northern Ireland Executive Function published by the Secretary of State 

for Northern Ireland, hereafter referred to as the “guidance”. This guidance was published 

pursuant to Section 3(2) of the Northern Ireland (Executive Formation and Exercise of 

Functions) Act 2018, hereafter referred to as the “2018 Act” (Appendix 1).  

1.2 While efforts to restore the Northern Ireland Executive continue, Northern Ireland Departments 

are empowered to take decisions and exercise functions to uphold good governance and in the 

public interest. The guidance issued by the Northern Ireland Secretary of State on 05 

November 2018 is a material consideration for Departments when considering taking and 

exercising those decisions and functions. 

Background  

1.3 In the case of planning application T/2014/0114/F for a residual waste treatment facility on 

behalf of arc21, DfI Strategic Planning Division (SPD) purported to grant permission for the 

proposed development on 13 September 2017, but that was quashed following the Buick 

judicial review.   

1.4 Prior to reaching the quashed decision, a Notice of Opinion to refuse planning permission was 

issued in September 2015 despite a recommendation from officials that a Notice of Opinion to 

approve be issued. The former Minister of the Department of Environment disagreed with the 

recommendation of the officials at that time.  

1.5 The applicant, arc21, requested an opportunity to appear before the Planning Appeals 

Commission (PAC). The hearing was held in October 2016 with the PAC providing its 

independent report and recommendation that planning permission be granted to the 

Department in March 2017 (see Annex 1 of Appendix 2).  

1.6 The PAC report comprehensively sets out the waste management policy considerations and 

accepts there is an identified need for this facility (see paragraphs 31-62).  

1.7 DfI SPD, having considered the PAC independent report and recommendation, found no 

reason to depart from it. The SPD consideration is provided at Appendix 2.  

1.8 As part of that consideration, the PAC report was shared with DAERA Environmental Policy 

Division who welcomed the Commissioner’s recommendation and confirmed that the report 

accurately reflects DAERA’s strategic and policy positions in relation to waste management 

(see Annex 2 of Appendix 2).  

1.9 This submission from SPD was provided by the Chief Planner (Fiona McCandless) to the 

Permanent Secretary (Peter May) in August 2017 which also included further commentary from 
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DAERA in relation to the importance of a timely delivery of the development and potential 

consequences of further delay in a planning decision (Appendix 3).  

1.10 The consequences of delay identified by DAERA at that time in Appendix 3 are summarised as 

follows below:  

i. Impinging on the implementation of public waste and environmental policy developed at 

an international, EU, UK and Northern Ireland level and given expression in international 

treaties, EU directives and domestic legalisation.  

ii. Lack of progress in moving a significant proportion of Council collected municipal waste 

up the waste hierarchy will put Northern Ireland in a comparatively poor position 

compared to other devolved administrations. This is coupled with the findings of the Mills 

Report into the vulnerability to criminality of the waste management sector in Northern 

Ireland and the possible non-delivery of its recommendations in relation to modern waste 

infrastructure.  

iii. Waste moving between many locations including destinations overseas can result in 

reduced transparency and accountability. The Mills Report highlighted the need and 

benefit of fewer, larger modern waste treatment facilities in Northern Ireland that are 

easier to regulate.  

iv. The avoidance of tax due to landfill irregular disposal activities, damage to our natural 

environment and increased risks to human health due to unregulated waste disposal 

activities are issues that the public are interested in seeing prevented.  

v. The absence/delay of a decision is likely to impact Programme for Government delivery 

and attainment of EU Directive requirements as it affects a significant number of arc21 

Councils ability to plan for the medium to long term and makes the assessment of future 

capacity requirements difficult.  

vi. Merchant facilities have a role to play but experience and analysis has shown that to 

meet the needs of local Councils, infrastructure sponsored by the public sector is 

required. Proximity and self-sufficiency principles for waste management processes have 

long been acknowledged in EU legislation. The uncertainties of the post “Brexit” 

outcomes e.g. access to or affordability of the export option for Northern Ireland make it 

even more pressing to make progress on local suitable infrastructure.  

vii. DAERA’s predecessor department DOE applied significant resource money to grant aid 

NI’s waste infrastructure programme which initially comprised three projects. The arc21 

project is the only major, local government led strategic infrastructure proposal with the 

potential to contribute to meeting NI wide targets for recycling and landfill diversion.  

viii. In relation to the circular economy, there is an increased future market for thermal 

treatment capacity.  
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ix. The “waste export” market has grown over recent years and this means economic value 

is being realised outside of Northern Ireland. How reliable and viable this arrangement is 

post “Brexit” is uncertain. Northern Ireland becoming more self-sufficient in respect of 

waste treatment capacity will significantly mitigate this risk.  

x. The features of the proposal produce significant overlap with other Northern Ireland 

existing departmental policies, particularly in respect of renewable energy targets and 

security of energy supply.  

xi. Important for the Department is the likely approach to policy delivery to be adopted in the 

future. In October 2016, the Executive agreed the publication of a draft Programme for 

Government 2016-2021. This draft PfG adopts a different model being constructed 

around a framework of outcomes. The outcomes in the framework were identified as 

being only achieved by collaboration and partnership across organisations and sectors. In 

the context of waste management this will include the Department, local Councils, NGOs 

and citizens and it is important for such a model to work that extensive structured 

consultation processes followed by policy development and implementation plans do not 

appear to be endlessly frustrated.  

xii. In January 2017, the Department for the Economy published proposals for a new 

Industrial Strategy Economy 2030. It prioritises key investments in energy, waste 

treatment networks and facilities and recognises Northern Ireland’s major cities and 

population centres as drivers for economic growth and supporting this through investment 

in infrastructure.  

xiii. A lack of decision continues to make it difficult to assess the prospect of delivery of 

Northern Ireland’s strategic waste policy and statutory targets and also circular economy 

aspirations in the medium to long term. At the same time, delay increases the risks 

associated with reliance on current markets both locally and in other jurisdictions in terms 

of availability, cost certainty and auditability.  

xiv. Delay in a planning decision will, due to continuing uncertainty, produce stresses within 

the supply chain engaged in arc21’s on-going procurement process, running in parallel 

with the planning process. As the environmental regulations require the proposals for any 

such development to be site specific, technology specific and operationally specific it calls 

for a huge effort to prepare an application diligently. Should the public procurement for 

the last of three NI projects be abandoned due to a collapse in confidence of Northern 

Ireland’s statutory processes responding to evidence based inputs, the Department would 

be concerned that it may be difficult, if not impossible, in the future to find other 

technology providers of international repute to commit to any further effort in development 

regional-scale waste treatment facilities in NI.  

xv. Continued delay in making a determination puts at risk existing public sector financial 

commitments and the existing basis for subvention for Councils rate-payers benefit and 
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the opportunity to access lower cost funding. These individually and in combination could 

create affordability issues.  

xvi. A prolonged delay would indicate that in the next NI waste strategy review that DAERA 

undertakes and the next review of local Council’s statutory Waste Management Plans, a 

starting assumption would have to be that no large scale modern waste treatment 

infrastructure can be delivered through planning in NI.  

1.11 Taking into account the reasons put forward by DAERA and the Chief Planner, a decision to 

grant planning permission issued in September 2017. It was considered at that time that “the 

potential risks to project that would arise from further delay would not be in wider public 

interest”.  

1.12 This decision was subsequently quashed following a legal challenge (Buick vs. Department for 

Infrastructure) relating to the lawfulness of the Department’s ability to issue a decision in the 

absence of a Minister.  

1.13 The planning application is now under re-consideration by DfI Strategic Planning Division 

following the introduction of 2018 Act and associated guidance on decision-making for Northern 

Ireland Department’s. 

Framework for Decision-Making 

1.14 Section 3 (1) of the 2018 Act states that the absence of Northern Ireland Ministers does not 

prevent a senior officer of a NI Department from exercising a function of the department if the 

officer is satisfied that it is in the public interest to exercise that function during that period. 

1.15 The published guidance sets out the principles which Departments’ must take into account in 

deciding whether or not to exercise this function.   

1.16 Paragraph 9 of the guidance states that: 

9. Some decisions should not be taken in the absence of Ministers. NI Departments 

should therefore first consider the public interest of having locally elected, 

accountable Ministers taking decisions. Any major policy decisions, such as the 

initiation of a new policy, programme or scheme, including new major public 

expenditure commitments, or a major change of an existing policy, programme or 

scheme, should normally be left for Ministers to decide or agree.  

1.17 This application is not the initiation of new policy, programme or scheme; nor is it a major 

change (or indeed any change) to any policy, programme or scheme.  

1.18 On the contrary, as appears hereafter, it is a long-established policy with domestic and 

international obligations underpinning it, and where Departments have forcefully underscored 

the negative impacts of delaying the decision-making process. 
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1.19 The proposed development of a residual waste treatment facility is aligned with and supports 

extant policy with regards to EU Directives, the NI Waste Management Strategy and the 

Council’s statutory Waste Management Plans.  

1.20 The arc21 Waste Management Plan is a statutory document subject to approval by DAERA 

which outlines how directives, policies and plans will be implemented at a local level. Such 

plans are designed to provide a level of assurance to central government that legal 

commitments such as implementation of the waste hierarchy, reduction of landfill, increase 

recycling and waste minimisation will be respected. The plans are regularly reviewed and 

signed off by officials in DAERA/DoE and they provide a route map as to how stated 

governmental policies and objectives will be met. The need for arc21 to develop a network of 

facilities for collection and treatment of different waste streams was originally identified in the 

WMP in 2003. The WMP has been updated and approved at various intervals since. The 

updates have included the identification of the Hightown Quarry site.  

1.21 The arc21 project is the last remaining residual treatment project identified in the NI 

government’s strategic waste infrastructure programme which was set up to address an 

infrastructure deficit in being able to divert waste from landfill. Should the proposal not proceed, 

not one of the original three projects will have been delivered and NI will be reliant on the 

export of waste to meet its landfill diversion targets.  

1.22 Over £15million of public and private funds have been spent on the infrastructure scheme to-

date. The proposed development does not represent a new prospective major public 

expenditure as budget support has previously been signalled at prior junctions (e.g. 

Department of Finance “Briefing on Northern Ireland Budgetary Outlook 2018-20” has allocated 

£50.5million of financial transaction capital (FTC) to the project).  

1.23 Should the only remaining sub regional project fail, the substantial public sector investment will 

have been lost giving rise to the likelihood of the statutory audit authorities to become involved. 

1.24 Thereafter paragraph 10 of the guidance provides that: 

10. NI departments should then consider whether there is a public interest in taking a 

decision rather than deferring a decision during the period for Executive formation.  

Public Interest  

1.25 Paragraph 11 of the guidance provides that:  

11. When considering whether there is a public interest in taking a decision, principles 

to be taken into account by senior officers in NI Departments include:  

(a) The principle that it is a priority to maintain the delivery of public services as 

sustainably and efficiently as possible, working towards the Executive’s stated 
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objective of improving wellbeing for all, by tackling disadvantage and driving 

economic growth 

(b) The principle that the priorities and commitments of the former Executive and 

Minister (s) should be followed unless there is an exceptional circumstance such 

as a significant emerging challenge, new strong objective evidence, or 

significant changing circumstances which lead to senior officials to conclude 

that it is no longer in the public interest to do so. 

(c) The principle that opportunities should be taken to work towards the 12 

outcomes published in the 2018-19 Outcomes Delivery Plan, which is based on 

the draft Programme for Government developed in conjunction with the political 

parties of the previous Executive: 

Outcome 1: We prosper through a strong, competitive, regionally balanced 

economy 

Outcome 2: We live and work sustainably – protecting the environment 

Outcome 3: We have a more equal society 

Outcome 4: We enjoy long, healthy, active lives 

Outcome 5: We are an innovative, creative society where people can fulfil their 

potential 

Outcome 6: We have more people working in better jobs 

Outcome 7: We have a safe community where we respect the law, and each other 

Outcome 8: We care for others and help those in need 

Outcome 9: We are a shared, welcoming and confident society that respects 

diversity 

Outcome 10: We have created a place where people want to live and work, to 

visit and invest 

Outcome 11: We connect people and opportunities through our infrastructure 

Outcome 12: We give our children and young people the best start in life 

Opportunities should also be taken to continue to deliver previously agreed 

investment programmes such as those in the Investment Strategy for Northern 

Ireland 2011-2021 
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(d) The principle that the consequences of deferring decisions, particularly in terms 

of the financial, economic, environmental, legal or social impact should be 

considered and significant detriment avoided. 

Particular weight may be given in cases where a delay or deferral could result in: 

 Significant financial costs to the public purse; or 

 Serious detriment to the public interest, public health and wellbeing, public 

safety or the NI economy; or 

 The loss of an opportunity to realise a significant public advantage for: 

o Public finances; or 

o The NI economy; or 

o Inward investment; or 

o Job creation; or 

o Tackling disadvantage 

1.26 In September 2017 the Department considered that a decision was in the public interest.  

1.27 This Statement examines the proposal in the context of the guidance and why a decision ought 

to be made in the absence of a government for over two years.  
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2. Guiding Principles for Decision-Making 

2.1 Paragraph 11 of the guidance states:  

11. When considering whether there is a public interest in taking a decision, principles 

to be taken into account by senior officers in NI Departments include:  

(a) The principle that it is a priority to maintain the delivery of public services as 

sustainably and efficiently as possible, working towards the Executive’s stated 

objective of improving wellbeing for all, by tackling disadvantage and driving 

economic growth 

2.2 The proposed development will deliver a much needed sustainable solution for the region’s 

waste management requirements whilst improving resource efficiency by extracting the 

maximum value from waste through recycling and energy recovery. 

2.3 As set out by DAERA previously, the Industrial Strategy for the Economy 2030 prioritises key 

investments in energy, waste treatment networks and facilities and recognises Northern 

Ireland’s major cities and population centres as drivers for economic growth and supporting this 

through investment in infrastructure.  

2.4 The proposed development, a driver for economic growth, will involve (Source: ‘Oxford 

Economics – Review of the Economic Impact of the arc21 RWTP’): 

i. a capital investment of £300 million;  

ii. the creation of 455 construction jobs;  

iii. £7.7m in annual wages when the facility becomes operational;  

iv. £122.1m in wages during the construction phase and contribute £215m to regional 

GVA;  

v. a significant reduction in landfill tax incurred by Councils to circa £300,000 as opposed 

to predicted costs of £19.3m in landfill tax and a £10.9m fine which could be incurred 

by the arc21 Councils for failure to comply with Landfill Diversion Targets;  

vi. tax revenue from the construction phase of £48.8m;  

vii. tax revenue from the operational phase of £3.1m per annum; and  

viii. unemployment savings of between £16.3m and £32.3m over the period of construction 

and between £0.9m-£1.8m per annum when the project becomes fully operational.  

(b) The principle that the priorities and commitments of the former Executive and 

Minister (s) should be followed unless there is an exceptional circumstance such 

as a significant emerging challenge, new strong objective evidence, or 
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significant changing circumstances which lead to senior officials to conclude 

that it is no longer in the public interest to do so. 

2.5 The Chief Planner in writing to the Permanent Secretary in August 2017 (see Appendix 3) 

confirmed two important points – first that the former Minister (Hazard) had adopted a neutral 

stance in advance of the public inquiry and second, that there were legal difficulties associated 

with departing from the PAC recommendation without proper planning grounds for doing so.  

2.6 There is no exceptional circumstance, no significant emerging challenge, no new strong 

objective evidence or significant changing circumstances which could lead senior officials to 

conclude that the proposed development is no longer in the public interest. The evidential 

context has been presented and reported on by an independent body (PAC) and has 

recommended that planning permission be granted. DAERA advice wholly endorses the 

recommendation and urges the importance of granting a timely planning permission.  

(c) The principle that opportunities should be taken to work towards the 12 

outcomes published in the 2018-19 Outcomes Delivery Plan, which is based on 

the draft Programme for Government developed in conjunction with the political 

parties of the previous Executive: 

Outcome 1: We prosper through a strong, competitive, regionally balanced economy 

Outcome 2: We live and work sustainably – protecting the environment 

Outcome 3: We have a more equal society 

Outcome 4: We enjoy long, healthy, active lives 

Outcome 5: We are an innovative, creative society where people can fulfil their 

potential 

Outcome 6: We have more people working in better jobs 

Outcome 7: We have a safe community where we respect the law, and each other 

Outcome 8: We care for others and help those in need 

Outcome 9: We are a shared, welcoming and confident society that respects 

diversity 

Outcome 10: We have created a place where people want to live and work, to visit 

and invest 

Outcome 11: We connect people and opportunities through our infrastructure 

Outcome 12: We give our children and young people the best start in life 
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Opportunities should also be taken to continue to deliver previously agreed 

investment programmes such as those in the Investment Strategy for Northern 

Ireland 2011-2021 

2.7 The proposed development will contribute towards the delivery of Outcomes 1, 2 and 10 as 

stated above.  

2.8 For the reasons outlined earlier, the proposed development will deliver significant benefits 

contributing to the creation of a strong and competitive economy (Outcome 1). As highlighted 

by DAERA previously, the “waste export” market has grown over recent years meaning the 

economic value (including energy recovery) associated with our waste disposal is being 

realised elsewhere, an opportunity currently missed for NI.  

2.9 In relation to Outcome 2, the proposed development will contribute to protecting the natural 

environment, will minimise impact on the environment through intelligent regulation and 

supporting people to live more sustainably. This will be achieved, amongst other indicators, by 

increasing environmental sustainability and increasing household waste recycling.  

2.10 The continued delay of a planning decision for the proposed development frustrates not only 

the implementation of the arc21 WMP, but also undermines the ability to make commitments to 

provide long term solutions to solve long term problems. Delays or failure in the planning 

process will adversely impact market confidence that NI is not an attractive place for 

investment, in contrast to the delivery of Outcome 10.  

2.11 The guidance makes clear that opportunities should be taken to continue to deliver previously 

agreed investment programmes. This is the case for the proposed development as it is a 

project identified to be delivered through the Investment Strategy for Northern Ireland 2011-

2021.   

2.12 The Strategy recognises the importance of the waste hierarchy but that local government will 

still require significant new infrastructure to enable it to meet statutory targets for diversion of 

waste from landfill.  

(d) The principle that the consequences of deferring decisions, particularly in terms 

of the financial, economic, environmental, legal or social impact should be 

considered and significant detriment avoided. 

Particular weight may be given in cases where a delay or deferral could result in: 

 Significant financial costs to the public purse; or  

 Serious detriment to the public interest, public health and wellbeing, public 

safety or the NI economy; or  

 The loss of an opportunity to realise a significant public advantage for: 
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o public finances; or  

o the NI economy; or  

o inward investment; or 

o job creation; or  

o tackling disadvantage.  

2.13 The factors set out in paragraphs 1.3 to 1.13 above that were material considerations for DfI 

and DAERA at the time of the decision taken in September 2017 remain material 

considerations in assessing the public interest under the 2018 Act and the Guidance. Indeed 

the effluxion of time renders those considerations more pressing. 

2.14 The consequences of deferring a planning decision further, the majority of which have been 

outlined by DAERA to DfI previously, are summarised below: 

1. Northern Ireland will become the only part of the islands forming NI, ROI, GB (including the 

Isle of Man) not to have implemented regional scale residual waste treatment infrastructure 

to divert the biodegradable fraction in residual waste from landfill and meet its statutory 

obligations.  

2. Uncertainty surrounding securing planning permission and other necessary consents will 

frustrate the implementation of NI’s waste infrastructure programme and arc21’s WMP. 

Over £15million of public and private funds have been applied since 2008 to-date, which 

would be subject to scrutiny in the event that the arc21 project should along with the two 

other public sector promoted projects in the NI waste infrastructure programme fail.  

3. In the absence of such infrastructure for residual waste in Northern Ireland and with the 

implementation of the Circular Economy Package, the option to send significant amounts of 

waste to landfill will be limited. The export of waste and associated economic value and 

benefits will be extended further.  

4. The significance of the “proximity” and “self-sufficiency” principles in relation to waste 

management is heightened in the context of uncertainty of being able to export waste for 

energy recovery (to EU countries following “Brexit”) or recycling (to China following its 

decision to stop the imports of many types of waste materials).  

5. The market for residual waste disposal and/or management continues to constrict and 

options will be limited. Reliance on facilities outside NI will remain and will be balanced 

against landfill allowances (subject to the necessary capacity being available).  

6. Bodies with statutory responsibilities for the collection and management of waste need to 

be able to operate in a stable framework of policies and laws so as to be able to make long 

term, cost effective plans to meet their legal obligations. The further delay of waste 
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treatment infrastructure will require Councils to make short-term, more expensive, interim 

decisions which may be difficult to dismantle and thereby risk the continued viability of the 

infrastructure project.  

7. Such sub-optimum waste disposal arrangements are difficult to regulate and less 

environmentally friendly and sustainable. The vulnerabilities identified in the Mills report 

that arise from not having modern waste treatment facilities will remain if the arc21 project 

is further delayed and there will be losses of environmental taxes if illegal waste practices 

continue.  

8. The difficulty in planning for future capacity requirements in the medium and long term is 

exacerbated by project delay. This will in turn make it more difficult for Councils to set out 

long term operational plans and make prudent financial plans (.e.g. required capital and 

revenue budgets reflected in the local rate setting processes). This does not benefit 

ratepayers or provide certainty regarding public sector commitments in relation to waste 

management costs which are one of the biggest budget lines managed by Councils.  

9. Currently capital funding is available from both the public and private sectors but such 

availability is not open ended, it is time bound. As mentioned above, the arc21 project has 

been allocated £50.5million of FTC in the Northern Ireland Budgetary Outlook 2018-20 

document. The application of FTC can stimulate private sector investment in infrastructure 

projects that benefit the region over and above the level of investment made by the 

Executive from its conventional capital. FTC funding can only be applied to projects led by 

the private sector. Associated uncertainty with project delivery could make public and 

private sector stakeholders consider the project untenable.  

10. Furthermore, there is a significant risk of confidence draining from the supply chain for the 

proposed development. That is the suppliers of land, finance, technology and construction 

resources. Delay will make it increasingly difficult to assemble all the key components 

required to deliver the infrastructure.  

11. The energy recovery component of the project is an Energy from Waste facility that will 

produce electricity for use at the development but also for export of the grid  

2.15 For all of the above reasons, the determination of the proposal in a timely manner is 

unquestionably in the public interest and is consistent with the guidance that senior officers 

must have regard to when taking decisions on matters.  
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3. Conclusions  

3.1 This Statement has examined the proposed development in the context of the guidance 

pursuant to Section 3(2) of the 2018 Act and demonstrates that a decision to grant planning 

permission is consistent with this guidance. 

3.2 A decision on this planning application does not constitute the initiation of new policy, 

programme or scheme. The proposal complies with long established governmental and 

planning policy with domestic and international obligations underpinning it.  

3.3 For the reasons outlined in this Statement, and in accordance with the guiding principles for 

decision-making, it is considered to be in the public interest that DfI determine the planning 

application in a timely manner.  
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ELIZABETH II c. 28

Northern Ireland (Executive 
Formation and Exercise of Functions) 

Act 2018

2018 CHAPTER 28

An Act to facilitate the formation of an Executive in Northern Ireland by
extending the time for making Ministerial appointments following the election
of the Northern Ireland Assembly on 2 March 2017; and to make provision
about the exercise of governmental functions in, or in relation to, Northern
Ireland in the absence of Northern Ireland Ministers. [1st November 2018]

E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present

Parliament assembled, and by the authority of the same, as follows:— 

Executive formation

1 Extension of period for Executive formation

(1) For the purposes of filling the Ministerial offices on the first occasion following
the election of the Northern Ireland Assembly at the poll on 2 March 2017, the
Northern Ireland Act 1998 has effect as if in section 16A(3) for the words before
paragraph (a) there were substituted “Within the period beginning with the
first meeting of the Assembly and ending with 26 March 2019”.

(2) Subsection (1) is to be treated as having had effect at all times on and after 2
March 2017.

(3) Section 32 of the Northern Ireland Act 1998 has effect as if, during the period

B
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for forming an Executive, for subsection (3) there were substituted—

“(3) The Secretary of State may propose a date for the poll for the election of
the next Northern Ireland Assembly that is earlier than the date
determined in accordance with section 31.”

(4) In the Northern Ireland (Ministerial Appointments and Regional Rates)
Act 2017, omit section 1.

(5) In this section—
“the Ministerial offices” means the offices of the First Minister, deputy

First Minister and the Northern Ireland Ministers;
“the period for forming an Executive” means the period beginning when

this Act is passed and ending—
(a) when all of the Ministerial offices are next filled,
(b) when the period mentioned in section 16A(3) of the Northern

Ireland Act 1998, as modified by subsection (1), ends, or
(c) when the Assembly elected on 2 March 2017 is dissolved,

whichever happens first.

2 Limited power to further extend period for Executive formation

(1) The Secretary of State may by regulations amend section 1(1) so as to replace
“26 March 2019” with any later date falling within the period of five months
beginning with 26 March 2019.

(2) The power under subsection (1)—
(a) may only be used on or before 26 March 2019, and
(b) may only be used once.

(3) Regulations under subsection (1) are to be made by statutory instrument.

(4) A statutory instrument containing regulations under subsection (1) may not be
made unless—

(a) a draft of the instrument has been laid before and approved by a
resolution of each House of Parliament, or

(b) the regulations declare that the Secretary of State considers it to be
expedient for the regulations to be made without the approval
mentioned in paragraph (a).

(5) Where regulations contain a declaration under subsection (4)(b)—
(a) the instrument containing the regulations must be laid before

Parliament after being made, and
(b) if the replacement date substituted by the regulations is after the end of

the period of 28-days beginning with the day on which the instrument
is made and the instrument is not approved by a resolution of each
House of Parliament within that 28-day period, the regulations cease to
have effect.

(6) If the regulations cease to have effect in accordance with subsection (5)(b) on or
before 26 March 2019, the period mentioned in section 1(1) is to be treated for
all purposes as ending with that date.

(7) If the regulations cease to have effect in accordance with subsection (5)(b) after
26 March 2019, the period mentioned in section 1(1) is to be treated for all
purposes as ending when the regulations cease to have effect.
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(8) In calculating the period of 28 days mentioned in subsection (5)(b), no account
is to be taken of any time during which Parliament is dissolved or prorogued
or during which both Houses are adjourned for more than four days.

Exercise of departmental functions during period for Executive formation

3 Exercise of departmental functions during period for Executive formation 

(1) The absence of Northern Ireland Ministers does not prevent a senior officer of
a Northern Ireland department from exercising a function of the department
during the period for forming an Executive if the officer is satisfied that it is in
the public interest to exercise the function during that period.

(2) The Secretary of State must publish guidance about the exercise of functions in
reliance on subsection (1), including guidance as to the principles to be taken
into account in deciding whether or not to exercise a function.

(3) Senior officers of Northern Ireland departments must have regard to that
guidance.

(4) The absence of Northern Ireland Ministers is not to be treated as having
prevented any senior officer of a Northern Ireland department from exercising
functions of the department during the period beginning with 2 March 2017
and ending when this Act is passed.

(5) The fact that a matter connected with the exercise of a function by a Northern
Ireland department has not been discussed and agreed by the Executive
Committee of the Northern Ireland Assembly is not to be treated as having
prevented the exercise of that function as mentioned in subsection (1) or (4).

(6) Subsections (4) and (5) do not apply in relation to the exercise of a function
before this Act is passed if—

(a) proceedings begun, but not finally decided, before this Act is passed
involve a challenge to the validity of that exercise of the function, and

(b) the application of those subsections would affect the outcome of the
proceedings,

but nothing in this subsection prevents the re-exercise of the function in the
same way in reliance on subsection (1).

(7) Subsections (1) to (6) have effect despite anything in the Northern Ireland Act
1998, the Departments (Northern Ireland) Order 1999 (S.I. 1999/283 (N.I. 1)) or
any other enactment or rule of law that would prevent a senior officer of a
Northern Ireland department from exercising departmental functions in the
absence of Northern Ireland Ministers.

(8) No inference is to be drawn from subsections (1) to (7) as to whether or not a
senior officer of a Northern Ireland department would otherwise have been
prevented from exercising departmental functions.

(9) Before publishing guidance under subsection (2) the Secretary of State must
have regard to any representations made by members of the Northern Ireland
Assembly.

(10) In this section—
“enactment” includes any provision of, or of any instrument made under,

Northern Ireland legislation (within the meaning given by section 98 of
the Northern Ireland Act 1998);
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“Northern Ireland Minister” includes the First Minister and the deputy
First Minister;

“the period for forming an Executive” has the meaning given by section
1(5);

“senior officer of a Northern Ireland department” has the same meaning
as in the Departments (Northern Ireland) Order 1999 (see Article 2(3) of
that Order).

4 Equal rights for people of Northern Ireland 

(1) In the absence of Northern Ireland Ministers to address the matters identified
by recent, current and future court proceedings in relation to the human rights
of the people of Northern Ireland, the Secretary of State must issue guidance to
senior officers of all Northern Ireland departments which will specify how to
exercise their functions in relation to—

(a) the incompatibility of the human rights of the people of Northern
Ireland with the continued enforcement of sections 58 and 59 of the
Offences against the Person Act 1861 with the Human Rights Act 1998,
and

(b) the incompatibility of the human rights of the people of Northern
Ireland with the continued enforcement of section 13(e) of the
Matrimonial Causes (Northern Ireland) Order 1978,

where they pertain to the provision and management of public services in
Northern Ireland.

(2) The Secretary of State shall report guidance under this section on a quarterly
basis to the House of Commons and set out her plans to address the impact of
the absence of Northern Ireland Ministers on human rights obligations within
three months of the day on which this Act is passed.

Exercise of appointment functions during period while no Executive

5 NI Ministerial appointment functions: specified offices

(1) During the period while there is no Executive, an appointment function of a
Northern Ireland Minister in relation to a specified office may be exercised by
the relevant Minister of the Crown.

(2) The table defines terms for the purposes of this section.

“specified office” “relevant Minister of 
the Crown”

Member of the Northern Ireland Judicial
Appointments Commission

Lord Chancellor

Member of the Northern Ireland Policing
Board

Secretary of State

Member of the Police Service of Northern
Ireland above the rank of chief
superintendent

Secretary of State



Northern Ireland (Executive Formation and Exercise of Functions) Act 2018 (c. 28) 5

(3) The Secretary of State may by regulations made by statutory instrument add
entries to the table.

(4) A statutory instrument containing regulations under subsection (3) may not be
made unless—

(a) a draft of the instrument has been laid before and approved by a
resolution of each House of Parliament, or

(b) the regulations declare that the Secretary of State considers it to be
expedient for the regulations to be made without the approval
mentioned in paragraph (a).

(5) Where regulations contain a declaration under subsection (4)(b)— 
(a) the instrument containing the regulations must be laid before

Parliament after being made, and
(b) if the instrument is not approved by a resolution of each House of

Parliament before the end of the period of 28 days beginning with the
day on which the instrument is made, the regulations cease to have
effect (with the result that any entries that the regulations added to the
table in subsection (2) are omitted).

(6) Subsection (5)(b)—
(a) does not affect the validity of anything done as a result of the

regulations before they ceased to have effect; 
(b) does not prevent the re-exercise of the regulation-making power under

subsection (3) in the same way.

(7) In calculating the period of 28 days mentioned in subsection (5)(b), no account
is to be taken of any time during which Parliament is dissolved or prorogued
or during which both Houses are adjourned for more than four days.

(8) Before exercising an appointment function in reliance on subsection (1) the
relevant Minister of the Crown must consult a relevant Northern Ireland
department.

(9) Any enactment or document is to have effect, so far as may be necessary for or
in consequence of the exercise of any functions by the relevant Minister of the
Crown in reliance on this section, as if references to a Northern Ireland Minister
included, or were, references to the relevant Minister of the Crown.

6 Minister of the Crown appointment functions

Any requirement for a Minister of the Crown to consult, or obtain the approval
of, a Northern Ireland Minister or the Executive Committee of the Northern
Ireland Assembly before exercising an appointment function has effect, during
the period while there is no Executive, as a requirement to consult a relevant
Northern Ireland department.

Member, chair or deputy chair of the
Probation Board for Northern Ireland

Secretary of State

Police Ombudsman for Northern Ireland Secretary of State

“specified office” “relevant Minister of 
the Crown”
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7 Joint UK appointment functions etc

(1) During the period while there is no Executive, the Secretary of State may
exercise any appointment function of a Northern Ireland Minister that is
exercisable jointly with one or more other persons who include the Secretary of
State.

(2) Before exercising an appointment function in reliance on subsection (1) the
Secretary of State must consult a relevant Northern Ireland department.

(3) Any enactment or document is to have effect, so far as may be necessary for or
in consequence of the exercise of any functions by the Secretary of State in
reliance on this section, as if references to a Northern Ireland Minister
included, or were, references to the Secretary of State.

8 Interpretation of sections 5 to 7

(1) In sections 5 to 7—
“appointment function” means—

(a) the function of appointing a person to an office or
recommending a person for appointment;

(b) the function of requesting nominations for an appointment;
(c) the function of determining terms of appointment;
(d) the function of determining remuneration, pensions or other

payments in respect of appointments or loss of office or
suspension from office;

(e) the function of suspending or removing a person from office or
receiving notice of a person’s resignation from office or calling
on a person to resign or retire;

(f) the function of approving or being consulted about the exercise
of any of the functions listed in paragraphs (a) to (e);

(g) the function of requiring or requesting another person to
exercise any of the functions listed in paragraphs (a) to (e);

(h) a function ancillary to any of the functions listed above;
“enactment” includes any provision of, or of any instrument made under,

Northern Ireland legislation (within the meaning given by section 98 of
the Northern Ireland Act 1998);

“Minister of the Crown” has the same meaning as in the Ministers of the
Crown Act 1975;

“Northern Ireland Minister” includes the First Minister and the deputy
First Minister;

“the period while there is no Executive” means the period—
(a) beginning when this Act is passed, and
(b) ending on the next occasion when the offices of all of the

Northern Ireland Ministers are filled.

(2) A reference in those sections to the function of a person includes a function that
is exercisable by that person jointly with one or more other persons.

(3) The Secretary of State may by regulations made by statutory instrument
amend the definition of “appointment function”.
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(4) A statutory instrument containing regulations under subsection (3) may not be
made unless a draft of the instrument has been laid before and approved by a
resolution of each House of Parliament.

General

9 Extent

This Act extends to England and Wales, Scotland and Northern Ireland.

10 Commencement

This Act comes into force on the day on which it is passed.

11 Short title

This Act may be cited as the Northern Ireland (Executive Formation and
Exercise of Functions) Act 2018.
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Guidance on decision-making for Northern Ireland Departments during the period 
for Northern Ireland Executive formation 

Issued by the Northern Ireland Secretary of State on 05 November 2018 

 

Introduction 

1. This guidance is published by the Secretary of State for Northern Ireland in exercise 
of the duty imposed by section 3(2) of the Act. Before publishing this guidance the 
Secretary of State has, in accordance with section 3(9) of the Act, had regard to 
representations made to her by the members of the Northern Ireland Assembly.   
 

2. This guidance was published in draft alongside introduction of the Act on the 18th of 
October. The Act received Royal Assent on the 1st November.  

 

3. In addition to the duty imposed on the Secretary of State in section 3(2) of the Act, 
section 4 requires that the Secretary of State issues guidance specifying how 
departmental functions are exercised in relation to “the incompatibility of the 
continued enforcement of sections 58 and 59 of the Offences against the Person Act 
1861 and Article 13(e) of the Matrimonial Causes (Northern Ireland) Order 1978 with 
human rights”. The Secretary of State is carefully considering how best to discharge 
her functions under section 4 and will issue guidance in accordance with that section 
in due course.  

  
Context 

4. The UK Government is committed to the principles, obligations and institutions 
established under the Belfast Agreement and subsequent agreements. In 
accordance with these, the UK Government will continue to work to restore the 
Northern Ireland Executive. In the meantime, the UK Government will take the 
necessary steps to maintain the delivery of public services and protect the interests 
of the people of Northern Ireland. 
 

5. The UK Government recognises that, in the absence of an Executive, there will be 
some decisions that it should take, such as setting out departmental budget 
allocations in legislation. In the absence of a functioning Northern Ireland Assembly, 
the UK Government will keep under review the need for any additional necessary 
Northern Ireland legislation that may need to be brought before Parliament.  

 
6. In this context, the UK Government recognises that, while efforts to restore the 

Executive continue, Northern Ireland Departments will need to take decisions and 
exercise functions in order to uphold good governance and protect the public 
interest. This guidance is intended to support NI Departments when considering 
taking and exercising those decisions and functions. 

 
 
Framework for decision-making 

 
7. The Northern Ireland (Executive Formation and Exercise of Functions) Act 2018 

extends the time-limited period during which an Executive can be formed (section 1). 
Section 3 of the Act provides clarity that the absence of Northern Ireland Ministers 
does not prevent a senior officer of a NI Department from exercising a function of the 
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department if the officer is satisfied that it is in the public interest to exercise the 
function during that period.  

 
8. Alongside the Act, and other relevant legislation and procedures governing NI 

Departments, including the values and behaviours set out in the NICS Code of 
Ethics1, this guidance sets out the principles to which NI Departments must, in 
accordance with section 3(3) of the Act, have regard when taking decisions on 
matters which, ordinarily, would have been presented to Ministers to decide or agree. 

 

Guiding principles for decision-making 
 
9. Some decisions should not be taken in the absence of Ministers. NI Departments 

should therefore first consider the public interest of having locally elected, 
accountable Ministers taking decisions. Any major policy decisions, such as the 
initiation of a new policy, programme or scheme, including new major public 
expenditure commitments, or a major change of an existing policy, programme or 
scheme, should normally be left for Ministers to decide or agree.  
 

10. NI departments should then consider whether there is a public interest in taking a 
decision rather than deferring a decision during the period for Executive formation2. 
 

11. When considering whether there is a public interest in taking a decision in the 
absence of Ministers, principles to be taken into account by senior officers in NI 
Departments include:   

 
(a) the principle that it is a priority to maintain the delivery of public services as 

sustainably and efficiently as possible, working towards the previous Executive’s 
stated objective of improving wellbeing for all - by tackling disadvantage and 
driving economic growth.  

 
(b) the principle that the priorities and commitments of the former Executive and 

Minister(s) should be followed unless there is an exceptional circumstance such 
as a significant emerging challenge, new strong objective evidence, or significant 
changing circumstances which lead senior officials to conclude that it is no 
longer in the public interest to do so.  

 
(c) the principle that opportunities should be taken to work towards the 12 outcomes 

published in the  2018-19 Outcomes Delivery Plan, which is based on the draft 
Programme for Government developed in conjunction with the political parties of 
the previous Executive: 

 
Outcome 1: We prosper through a strong, competitive, regionally balanced economy 
Outcome 2: We live and work sustainably – protecting the environment 
Outcome 3: We have a more equal society 
Outcome 4: We enjoy long, healthy, active lives 
Outcome 5: We are an innovative, creative, society, where people can fulfil their potential 
Outcome 6: We have more people working in better jobs 
Outcome 7: We have a safe community where we respect the law, and each other 
Outcome 8: We care for others and we help those in need 

                                                             
1 Excluding those aspects of the Code that expressly refer to serving Ministers.   
2 The period for forming an Executive is prescribed in the [Act] and ends on 26 March 2019.  It may 
be extended for a further period of up to 5 months.  
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Outcome 9: We are a shared, welcoming and confident society that respects diversity 
Outcome 10: We have created a place where people want to live and work, to visit and invest 
Outcome 11: We connect people and opportunities through our infrastructure 
Outcome 12: We give our children and young people the best start in life. 

 
Opportunities should also be taken to continue to deliver previously agreed 
investment programmes such as those in the Investment Strategy for Northern Ireland 
2011-2021.   
 

(d) the principle that the consequences of deferring decisions, particularly in terms 
of the financial, economic, environmental, legal or social impact should be 
considered and significant detriment avoided.   
 
Particular weight may be given in cases where a delay or deferral could result in: 
 
● significant financial costs to the public purse; or 
● serious detriment to the public interest, public health and wellbeing, public 

safety or the NI economy; or 
● the loss of an opportunity to realise a significant public advantage for:  

o public finances; or 
o the NI economy; or 
o inward investment: or 
o job creation; or 
o tackling disadvantage. 

 

12. In taking decisions, senior officers should also take into account the following 
principles: 

 
(a) the principle that where decisions to be taken materially cut across or impact 

upon the responsibilities of another NI Department, discussions with the relevant 
Department(s) should take place and due regard should be given to the views of 
the relevant Department(s).  
 

(b) the principle that where decisions are deferred, the public interest consequences 
of a deferral should be kept under review.  This recognises that, with the 
passage of time, there may be the need to take decisions on matters previously 
deferred. 

 

(c) the principle that where decisions are not taken, NI Departments may, however, 
continue to advance preparatory work as far as possible until such time as 
decisions can be taken by Ministers.  

 

Reporting and accountability measures 
 
13. Decisions must continue to comply with relevant statutory guidance and 

requirements and all existing legislative obligations, including but not limited to, 
ensuring that functions are exercised in a way that is consistent with sections 75 and 
76 of the NI Act 1998, the Human Rights Act 1998 and the Public Records Act (NI) 
1923. Departments must also continue to have regard to all other relevant guidance 
and policy requirements that may be relevant to departmental decision making, 
including but not limited to Regulatory Impact Assessments, Privacy Impact 
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Assessments (GDPR), rural proofing, economic appraisals (NIGEAE) and Managing 
Public Money (NI).   

 
14. Where practicable, an appropriate level of engagement should take place with those 

individuals and organisations that are likely to be most affected by the decision. 
 
15. In order to ensure transparency, NI Departments should publish a full report on 

progress on the Outcomes Delivery Plan (referred to in principle 11c). This guidance 
recognises the agreement of NI Departments to present it to the NI Assembly and 
share it with the Secretary of State who will in turn lay it in Parliament. The Secretary 
of State will also promptly share this with the NI political parties.  

 
16. Permanent Secretaries remain ultimately responsible for decisions that are taken by 

senior officers. In line with normal practice and line management processes, 
Permanent Secretaries should ensure there is appropriate guidance and a process in 
place to govern how, and at what level, functions are exercised by senior officers in 
their Department.  
 

17. In maintaining records NI Departments should consider how best to maintain records 
on decisions that have been taken in the absence of Ministers using this Guidance. 
Such records should be made available to incoming Ministers when an Executive is 
appointed. A monthly summary report of decisions taken using the Guidance should 
be prepared by NI Departments and shared with the Secretary of State. The 
Secretary of State will promptly make these reports available to Parliament and to 
the NI political parties.  
  

18. This guidance also recognises the importance of the continuing role of the 
Comptroller and Auditor General for Northern Ireland and the Northern Ireland Audit 
Office. As part of enhanced accountability measures the C&AG will share all NIAO 
reports and recommendations with the Secretary of State. NI Departments should lay 
their departmental responses to the NIAO recommendations in the Assembly and 
share these responses with the Secretary of State who will lay copies in Parliament 
and promptly share them with the NI political parties.  

 
 

Review 

 
19. This guidance remains extant until such time as it is reviewed and superseded by 

further guidance from the Secretary of State, or the period for forming an Executive 
set out in the Act has ended (whichever is earlier). 
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